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Preface

Over recent decades, there has been a dramatic growth in interest
in corporate governance, both in the private and not-for-profit
sectors. In 1999, the Canadian Society of Association Executives
(CSAE)  published a monograph entitled Duties and
Responsibilities of Directors of Not-for-Profit Corporations,
specifically aimed at helping directors of Canadian not-for-profit
organizations. Co-authored by Hugh M. Kelly, Q.C., and Mark R.
Frederick, this publication quickly became a bestseller for CSAE, with
more than 10,000 copies sold. Its second and third editions, authored
by Hugh Kelly and published in 2004 and 2011, have continued to
be widely recognized as the primer for board directors and an
invaluable resource for organizations in board orientation sessions.

Like previous versions, this new edition, edited and updated by
WATSON, is designed to provide directors of not-for-profit
organizations in Canada with information about potential liability
they may face in their role as director. Informing directors of their
responsibilities should be a key element of any annual orientation
program.
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Important Note

This publication provides general information only. It is not intended
to provide legal or professional advice and should not be considered
or relied upon as such. If legal or other professional advice is required
regarding a specific issue or circumstance, the services of a
professional should be sought.

Note also that with the increasing complexity of legislation and
corporate activity in which not-for-profit organizations engage, it is
not possible in a publication such as this to explore every requirement
and nuance that a director or officer might face. This publication is
intended to address the most frequent and common issues.
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Introduction

Purpose

Governance is high on the agenda in all sectors—public, private,
and not-for-profit. Voluntary organizations driven by community
values and working for public benefit are increasingly expected to
demonstrate how well they are governed. Aside from what is
expected by members and stakeholders such as donors, government,
and the public, there is growing recognition that good governance
leads to better organizational performance. For these reasons, and
due to the increasingly complex environment in which not-for-profit
corporations operate, governance is high on the agenda of most
boards. Directors are seeking guidance on their roles, responsibilities,
and emerging governance practices.

The purpose of this publication is to highlight the important duties
and liabilities of directors of not-for-profit corporations and to offer
general practice points to help directors meet their obligations,
reduce liability risk, and govern more effectively.

Further resources about board effectiveness are available from CSAE
to build on the information set out in this publication.

Legislation

Not-for-profit corporations may be incorporated federally or
provincially. In choosing the appropriate jurisdiction, consideration is
typically given to the anticipated scope of the organization and
applicable legal requirements or protection provided in each
jurisdiction.

As the importance and complexity of the not-for-profit sector
continues to grow in Canada, there is also a trend, both provincially
and federally, to reform not-for-profit legislation. Generally, the
legislative reforms strive to achieve accountability and transparency
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in governance and at the same time afford reasonable protection to
individual directors who conscientiously carry out their service to the

organization and the community they serve. Not-for-Profit

Corporations
As a director of a not-for-profit corporation, it is important to

understand the legislation pursuant to which your organization is
incorporated and monitor any proposed changes. The Parliament of
Canada and the Legislature of Ontario have recently completed an
overhaul of their respective legislations governing not-for-profit
corporations. At the date of publication, the Canada Not-for-
Profit Corporations Act' (Canada NFP Act) is in force. Not-for-
profits incorporated federally under the previous Canada
Corporations Act’ were required to transition by October 17,
2014. The Ontario Not-for-Profit Corporations Act, 2010°
(Ontario NFP Act), although given third reading and royal assent,
is not yet in force. Not-for-profits incorporated under the previous
Corporations Act* in Ontario will be required to take action to
transition to the new legislation upon proclamation. In 2008-2009,
the government of British Columbia took steps to initiate public
consultations and a formal review of the British Columbia Society
Act® (BC Society Act). In March 2015, an updated Societies Act
was introduced in the BC legislature and could receive approval and
royal assent in 2015, but would not likely come into force until
regulations are finalized. There would similarly be a transition period
and process for organizations to adopt changes to constitutions and
bylaws.

In addition to legislation that provides for the incorporation of a not-
for-profit corporation, there are many legislative and regulatory
provisions that may affect the corporation and/or the directors. It is
incumbent on directors to be familiar with all such provisions.

Not-for-Profit Corporations

This publication focuses on not-for-profit corporations.® There is a
wide range in size, mission, and activities of not-for-profit
corporations, including: trade and community associations; sporting
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Not-for-Profit
Corporations

and athletic organizations; social clubs; arts groups; neighbourhood
and community organizations; health and social service organizations;
human rights and civil liberties groups; and so on.

Some not-for-profit corporations may be designated as charities.’
Directors of charities will need to familiarize themselves with the
specific legal obligations that apply to charities. (Some of these
specific legal provisions are noted throughout this publication.)

Not-for-profit corporations have many characteristics in common
with business or for-profit corporations. In both cases, there is a
distinction in law between the corporation (a separate legal person)
and the individuals who are directors, officers, and members. Not-
for-profit entities formally incorporate for many of the same reasons
as for-profit entities, including the benefit of limited liability that the
corporate form provides for members, directors, and other persons
connected with the organization.®

The main distinctions between for-profit and not-for-profit
corporations include:

® a not-for-profit corporation has members (as opposed to
shareholders),

e members of a not-for-profit corporation may not receive any
financial gain, and

e the powers of a not-for-profit corporation are limited to what
is written into its objects.

Because an entity is a not-for-profit corporation does not necessarily
mean that it is not permitted to operate at a profit.° The main
difference that distinguishes a not-for-profit corporation from its
commercial counterpart is that if the activities of a not-for-profit
corporation produce a profit on its operations, the individual
members of the corporation do not personally benefit as do the
shareholders in a business corporation.

It should be noted that liability for income tax is not automatically
excluded simply because the organization is incorporated as a not-
for-profit corporation. The Income Tax Act (Canada) contains
express provisions as to what tax is or is not payable.°
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Members, Directors, and

Offi Members,
Icers Directors,
Like its business counterpart, a not-for-profit corporation is composed and Officers

of:

e members (the equivalent to shareholders in a business
corporation),

e directors (elected by the members), and
e officers (appointed by the directors).

All not-for-profit entities that are incorporated are required to
identify a membership base. Membership may be “closed” (restricted
to the people who make up the board of directors)® or “open” (a
broad membership base). There are pros and cons with each model.
In most cases, individuals become members by application to, and
approval by, the existing board of directors.

Individuals become directors of a not-for-profit corporation in
accordance with the corporation’s bylaws. Generally, the members
elect directors. However, in some jurisdictions, individuals may
become directors by virtue of holding another office (ex officio
director) or by appointment (subject to restrictions)."’

While directors may also be officers of the corporation and fulfill
certain corporate roles and functions (such as the duties of a
president, treasurer, or secretary of the organization), it is more
common today in larger not-for-profits for the officer roles to be
fulfilled by paid staff appointed by the directors.
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About WATSON

Since its foundation in 2005, WATSON has helped hundreds of
organizations establish or improve their approach to governance,
conduct board and director evaluations, implement board and CEO
succession plans, and connect with value-adding directors. WATSON's
clients include major trade and professional associations,
governments (local, provincial, and federal), public sector entities of
various models, not-for-profit organizations, private corporations,
listed companies, and financial institutions.

WATSON is known for its leading edge approach to governance and
for providing clear, practical, and cost-effective advice. We effectively
bridge the disciplines of evaluation and governance with legal
expertise. Our professionals are called upon regularly as trusted
advisors to discuss foundational and emerging governance practices,
and to help clients navigate difficult issues. Our clients appreciate
our expertise in identifying key issues and providing creative solutions
to meet a broad range of business objectives. Our system of situation
analysis, together with our knowledge of governance practices
worldwide, helps us identify each client’s key concerns and develop
an approach based on sound governance principles, yet handcrafted
to address each client’s unique legal and operating environment.

WATSON is proud to work with associations to help them shape how
they practice governance, evaluate their performance, educate their
boards, improve how they manage the board and find their directors.

Visit www.watsoninc.ca to find out more about WATSON or call us
at 604.569.2071 to attend our association education course,
Governing with Intention™.
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